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Shahid Jamil Khan, J:- Through this judgment instant writ 

petition as well as writ petitions mentioned in Schedule „A‟ shall be 

decided. 

This judgment examines Federal Legislature‟s competence to 

levy income tax on immoveable property, invoking fiction of law by 

using phrase “A person shall be treated to have derived, as income 

chargeable to tax”, on capital assets owned by resident person. This 

presumption is enforced by inserting Section 7E in Chapter II, 

captioned „Charge of Tax‟, of Income Tax Ordinance, 2001 

(“Ordinance of 2001”) through Finance Act, 2022. 

 Petitioners, being taxpayers, have claimed the taxation under 

Section 7E as ultra vires of Federal Legislature‟s field of competence, 

listed in Entries 50 (post eighteenth amendment) and 47 of Fourth 
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Schedule to the Constitution of Islamic Republic of Pakistan, 1973 

(“the Constitution”). 

2. Mr. Salman Akram Raja Advocate, arguing for petitioners‟ 

side, read the Entry 50, as it stands after 18
th
 Amendment in the 

Constitution and submitted that immoveable property has completely 

been ousted from Federal Legislature‟s competence to tax, therefore, 

taxation of income envisaged in Entry 47, cannot be deemed for 

immovable property. Explained that all aspects of taxing immoveable 

property have been entrusted to Provincial Legislatures after 18
th
 

Amendment in the Constitution. His emphasis was that excluding 

phrase in Entry 50 is not of the taxes on immovable property, which 

are already in provincial legislature‟s competence, but is of 

immovable property as component of capital assets. Contended that 

the legal fiction is employed, by inserting Section 7E, to overcome the 

impediment in the Constitution, which is not permissible. Argued that 

the power to invoke legal fiction is not unfettered and read following 

paragraph from the judgment in Messrs Elahi Cotton Mills Ltd. and 

others v. Federation of Pakistan, through Secretary M/o Finance, 

Islamabad and 6 others (PLD 1997 Supreme Court 582 = 1997 PTD 

1555):- 

“31. From the above case-law and the treatises, inter alia the 
following principles of law are deducible: - 

… … … 
 

(xxxii) That the rule of interpretation that while interpreting an entry 
in a Legislative List it should be given widest possible 
meaning does not mean that Parliament can choose to tax 
as income as item which in no rational sense can be 
regarded as a citizen‟s income. The item taxed should 
rationally be capable of being considered as the income 
of a citizen.” 

(emphasis supplied) 
 

He argued that the change in scheme of the Constitution, after 

18
th
 Amendment, cannot be frustrated by employing the principle of 

giving widest possible meaning. Emphasized that pith and substance 

doctrine, needs to be invoked to foil the attempt of charging 
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immoveable property to tax by Federal Legislature. Also placed 

reliance on Pak Leather Crafts Limited and others v. Al-Barka Bank 

Pakistan Limited (2022 SCMR 1868) and Muhammad Mubeen-us-

Salam and others v. Federation of Pakistan through Secretary, Ministry 

of Defence and others (PLD 2006 Supreme Court 602). 

3. Referring to prayer clause in Writ Petition No.59457 of 2022 

and its grounds, he has challenged exclusion of persons, in Section 

7E(2)(d), by claiming it to be discriminatory, offending Article 25 of 

the Constitution. He placed reliance on Pakistan through Chairman 

FBR and others v. Hazrat Hussain and others (2018 SCMR 939) and 

Messrs Lucky Cement Limited through General Manager, Peshawar 

v. Khyber Pakhtunkhwa through Secretary Local Government and 

Rural Development, Peshawar and others (2022 SCMR 1994).   

4. Mr. Shahbaz Butt, Advocate argued that Federal Legislator 

cannot target immovable property alone, while taxing capital value of 

assets under the Constitution, which allows taxation on the value of 

assets of every description.  He referred to judgment reported as Haji 

Muhammad Shafi and others v. Wealth Tax Officer and others (1992 

PTD 726) to submit that repealed Wealth Tax Act, 1963 (“Wealth 

Tax Act”) (promulgated before the Constitution of 1973), was held within 

competence of the Federal Legislature under Entry 50 despite been 

validated by Article 268 of the Constitution. Referring to the 

definition of „assets‟ in Section 2(1)(5) of the Wealth Tax Act, which 

used the phrase “property of every description moveable or 

immovable”, he read charging provisions of its Section 3, to 

emphasize that levy was on the value (annual letting value) of “net 

wealth” or “assets”.  

Tracing the history of taxing Capital Value of Assets, he 

submitted that the tax under the Wealth Tax Act was suspended by 

inserting proviso in Section 3 through Finance Act 2000, however, the 

Act was repealed through Finance Act, 2003. One time tax on capital 

value of assets was also levied through Section 7 of the Finance Act, 
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1989 and Corporate Assets Tax was introduced through Section 12 of 

the Finance Act, 1991. By introducing Section 8 through Finance Act, 

2022 value of foreign assets are also brought to taxation, which is held 

intra vires by another learned Single Bench of this Court. 

5. Mr. Tahir Mehmood Butt, Advocate developed his arguments 

eloquently by referring to various provisions of the Ordinance of 2001 

and enactments dealing with taxation on capital value of assets. It is 

argued that a receipt or a benefit received can only be deemed as 

income for the purpose of taxation under the Entry 47. He read 

definition of income under Section 2(29) to submit that it can be 

divided into three types; first is the conventional form of income 

chargeable to tax under different heads of income; second is the 

withholding or deduction of tax on the transactions under the Sections 

mentioned therein and third type is “any amount treated as income”. 

The definition is reproduced:- 

“2.  Definitions. —…. 

(29) “income” includes any amount chargeable to tax under this 
Ordinance, any amount subject to collection or deduction of tax 
under sections 148, 150, 152(1), 153, 154, 156, 156A, 233, sub-
section (5) of section 234  and any amount treated as income under 
any provision of this Ordinance and any loss of income.” 

(emphasis supplied)  
 

He also read Section 4 of the Ordinance of 2001, with the 

caption „Tax on Taxable Income‟ and submitted that Section 7E is 

placed under Section 4(4)(a) as separate taxation, whereby immovable 

property is taxed, invoking fiction of treating 5% of the market value 

as income of the property for every tax year. The fiction, he 

submitted, is against the settled principles of taxing income. He 

explained that value of acquiring an immovable property is accepted 

as declared and on its sale the difference between cost of acquisition 

and sale is taxed as capital gain, which is tax on person not property. 

He continued that fair market value is determined under Section 68 

based on DC rates, meant for one time levy at the time of a transaction 

of immovable property. Fair market value is the expected saleable 
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price at a relevant point of time, which being uncertain is speculative 

gain (not actually received), therefore, cannot be a yardstick to deem it as 

income and tax. The saleable price could be relevant for determining 

value of an immovable property as capital asset, like under the Wealth 

Tax Act annual rented value of an immovable property was the 

yardstick for taxation. 

 He read the judgment dated 28.10.2022 by learned Sindh High 

Court (in C.P. No.D-4614 of 2022), whereby the impugned Section 7E is 

held intra vires. Submitted that the judgment is based on Elahi Cotton 

Mills‟ Case (supra), but relevant part of the judgment (in paragraph No. 

34) was neither reproduced nor discussed. It is argued that tax under 

Sections 80C & 80CC was held intra vires, by invoking Entry 52 to 

tax capacity in lieu of income. Contended that in this case the 

speculative value cannot be termed as capacity of an immovable 

property.       

6. Mr. Muhammad Mansha Sukhera, Advocate submitted that 

“Capital Assets” is recognized by the statutes taxing income in the 

Subcontinent, starting from Income Tax Act 1922 till the Ordinance 

of 2001 and Indian Income Tax Act 1961. In the Ordinance of 2001, it 

is defined under Section 37(5), while charging tax on „capital gain‟. 

Placing reliance on Messrs Julian Hoshang Dinshaw Trust and others 

v. Income-Tax Officer, Circle XVIII South Zone, Karachi and others 

(1992 PTD 1), he argued that capital gain on immoveable property 

cannot be taxed by the Federal Legislature under Entry 50, after the 

18
th
 Amendment. Submitted that word „assets‟ is synonymous to word 

„property‟ which is defined under Article 260 as under: - 

“Property” includes any right, title or interest in property, moveable 
or immoveable, and any means and instruments of production;” 

 

Further submitted that under Section 75(7) business assets and 

personal assets are treated differently for the purpose of value. 

Valuation of personal assets is provided under Section 76 to determine 

cost for the purpose of statement under Section 116, which can be re-

determined by the Commissioner Inland Revenue under Section 111 



W. P. No. 52559 of 2022. 8 

read with Section 122. He concluded that an immoveable property 

cannot be taxed by Federal Legislature in any form. 

 Mian Ashiq Hussain, Advocate presented a comparative chart 

of Entries, allowing taxation on Capital Value of Assets, to show the 

changes from Government of India Act 1935 till 18
th
 Amendment in 

the Constitution of 1973. His emphasis is that 18
th

 Amendment has 

taken away power of imposing all taxes on immovable property 

including capital gain tax. 

7. Mr. Khalid Ishaq, Advocate, representing Federal Board of 

Revenue (“FBR”), opened arguments from respondents‟ side and 

submitted that provisions of Section 7E derives legislative 

competence from the Entry 47; the word „income‟ used in the Entry is 

to be given widest possible meaning; a legislature having competence 

to tax can impose it in any legislative instrument, be it Finance Act or 

the Ordinance of 2001 and that income includes deeming income as is 

defined under Section 2(29) of the Ordinance of 2001. 

 The arguments were elaborated by referring different provisions 

of laws and various judgments from Pakistani and Indian jurisdiction. 

The emphasis, mainly, was on Elahi Cotton Mills‟ judgment to argue 

that anything can be deemed as income by invoking the fiction of law. 

He read from page 624 of the cited judgment to argue that an 

interpretation intending to narrow down the meaning of word 

„income‟ in the Entry 47 should be avoided. Reading the judgment 

from page No. 638, he submitted that reasonableness cannot be a 

ground to declare a legislation as ultra vires and that taxing the 

immovable property, being policy matter, is legislative prerogative. 

He cited The Madurai District Central Co-operative Bank Ltd. v. The 

Third Income Tax Officer, Madurai (AIR 1975 Supreme Court 

2016) and referred page No. 656 to support the argument that a tax, 

within competence, can be charged through legislation in parent 

statute or separately through a Finance Act. Relied upon judgments in 

Muhammad Khalid Qureshi v. Province of Punjab (2017 PTD 805), 
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M.P. v. Rakesh Kohli and another (2013 SCMR 34) and Lahore 

Development Authority through D.G. and others v. Ms. Imrana 

Tiwana and others (2015 SCMR 1739) to highlight the guidelines 

for Courts, while dealing with constitutional validity of a taxing 

statute.  He placed reliance on Hari Krishna Bhargav v. Union of 

India and another (1966 AIR 619) to submit that competence can be 

gathered from various Legislative Entries, different nature of taxes 

can be imposed in one statute. He read paragraphs No. 23 and 24 from 

DG Khan Cement Company Limited through Chief Financial Officer 

and another v. The Federation of Pakistan through Secretary 

Revenue, Islamabad and 3 others (2020 PTD 1186) and paragraph 

No.5 from judgment in Federation of Pakistan through Chairman 

FBR and others v. Saleem Raza (PLD 2020 Supreme Court 320). 

Relied upon judgment in Bhagwan Dass Jain v. Union of India and 

others  (AIR 1981 Supreme Court 907), M/s Chelmsford Club v. 

Commissioner of Income Tax (AIR 2000 Supreme Court 1092) and 

Sakarlal Balabhai v. Income Tax Officer, Special [(1975) 100 ITR 97 

Guj)]. He opposed the arguments on discrimination by Mr. Salman 

Akram Raja, Advocate and submitted that exclusion of persons from 

chargeability of tax is based on intelligible differentia and placed 

reliance on Elahi Cotton Mills‟s Case, ibid.  

8. Ms. Asma Hamid, Advocate after adopting arguments by Mr. 

Khalid Ishaq Advocate, added that the object of taxing immovable 

property is to discourage accumulation of wealth, for encouraging 

investment in industry and other productive economic activities. She 

relied upon judgments in Commissioner of Income Tax Peshawar v. 

Director General, NWFP Employees Social Security Institution, 

Peshawar and another (2019 SCMR 439) and Messrs Aisha Spinning 

Mills Ltd. v. Federation of Pakistan through Secretary, Ministry of 

Finance, Islamabad and 3 others (1995 PTD 493). 

9. Mirza Nasar Ahmad, Additional Attorney General representing 

Federation and responding to the notice under Order XXVII CPC, 
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advanced different arguments, without prejudice to the arguments 

already made from respondents‟ side. Submitted that incidence of tax, 

under the impugned Section 7E, is the value of immovable property, 

even if we ignore the deeming phrase used in Section 7E of the 

Ordinance of 2001. The tax is at 5% of fair market value of the 

Capital Asset, he emphasized. Reiterated that competence to legislate 

can be gathered from two different Entries and different taxes can be 

imposed in one statute. Relying on the principle that courts should 

strive hard to save a legislation, he submitted that the impugned 

provisions can be read down to harmonize it with the competence 

available under Entry 50, which allows taxation on Capital Value of 

Assets and the term assets includes immovable property. He read 

Entry 50 in comparison with Entry 47 and submitted that exclusion of 

agriculture income is from the income, being its component, whereas 

in Entry 50 the exclusion is of taxes on immovable property and not 

of immovable property as component of capital assets.    

10. Heard. Record perused. 

11. The arguments can be summed up in following legal 

propositions, which need to be resolved for determining the lis in this 

case.  

First is, the extent of legal fiction for treating anything as 

„income tax‟, under Entry 47, and if impugned tax fails the test of 

legal fiction, Second is, whether the provisions of Section 7E can be 

saved to tax capital value of immovable property, under Entry 50, and 

Third is, sustainability of the provisions of impugned Section 7E, on 

being examined in light of the referred judgments and constitutional 

mandate alongwith discriminatory aspects.  

12. The legal questions raised and argued are complex to answer 

without understanding the spirit and nature of different types and 

kinds of taxes. The task is well explained in the words of great 

physicists of all time Albert Einstein, who influenced the philosophy 

of science,  
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“The hardest thing in the world to understand is the income tax”.  

Taxation is the basic attribute of sovereign authority, a state cannot be 

run without imposition and collection of taxes as is concisely 

expressed by founding father and framer of the United States 

constitution, Benjamin Franklin, who said,  

“Our new Constitution is now established, everything seems to 
promise it will be durable; but, in this world, nothing is certain except 
death and taxes.”  

Montesquieu (the French Political Philosopher) in “Spirit of Law” explained 

the purpose of taxation in following words, 

“what are taxes but the revenue collected from people for objects in 
which they are interested; the contribution of the people for things 
useful and conclusive to their welfare”.  

Taxation is compulsory exaction or enforced contribution, collected 

by state, under its sovereign authority, to carry into effect its mandates 

and for performance of manifold functions by the governments at 

Federal, Provincial or Local Government level. Mukherjee J., opined 

in Hindu Religious Endowments v. Sri Lakshmindra (AIR 1954 SC 

282); 

“A neat definition of what „tax‟ means has been given by Latham 
C.L. of the High Court of Australia in – Matthews v. Chicory 
Marketing Board. A „tax‟ according to learned Chief Justice, is a 
compulsory exaction of money by public authority for public 
purposes enforceable by law and is not payment for services 
rendered…. It is said that the essence of taxation is compulsion, that 
is to say, it is imposed under statutory power without the taxpayer‟s 
consent and the payment is enforced by law. The second 
characteristic of tax is that it is an imposition made for the public 
purpose without reference to any special benefit to be conferred on 
the payer of the tax…. Another feature of taxation is that as it is a 
part of the common burden, the quantum of imposition upon the 
taxpayer depends generally upon his capacity to pay.” 

 

13. Taxes are mainly classified as direct and indirect. Direct tax is 

one, burden of which cannot be shifted to someone else, but for 

indirect tax, it can be to end consumer. Direct taxes are primarily 

taxes on a natural person‟s net income or net worth. Taxes on net 

income are based on the taxpayer‟s ability to pay and taxes on net 

worth are levied on the total value of his assets owned, minus 
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liabilities. Indirect taxes are levied on the production or consumption 

of goods and services or on transactions, including imports and 

exports. The chief reason for resorting to indirect taxes is that this 

method enables the government, in words of the French economist 

Anne Robert Jacques Turgot, “to pluck the goose without making it 

cry out” because those who are paying it would not perceive that what 

they are paying as price is really a tax. Montesquieu (the French Political 

Philosopher) exemplified the indirect taxation in following words; 

 

“There are two states in Europe imposts are very heavy on liquors; 
in one the brewer alone pays the duty, in the other it is levied 
indiscriminately upon all the consumers; in the first, nobody feels the 
rigor of the impost, in the second, it is looked upon as a grievance. 
In the former, the subject is sensible only of the liberty he has of not 
paying, in the latter, he feels only the necessity that compels him to 
pay.”  
 

In American Taxation system taxes are divided in three basic 

categories; (i) tax on what you earn, (ii) tax on what you buy and (iii) 

tax on what you own. Taxes on earnings include income tax on 

individual and corporation, payroll tax (paid on the wages and salaries of 

employees to finance social securities) and capital gain tax. Taxes on 

buying include sales tax, value added tax and excise tax, which are 

also called tax on transaction. Taxes on what you own include 

property tax, estate, inheritance and gift tax, wealth tax or tax on value 

of assets. 

The event or incidence of all kinds of taxation, direct or 

indirect, is to be decided by the legislature through enactment, 

influenced by political, economic, and social factors, as well as 

international agreements and treaties. The incidence of taxation also 

determines whether the tax is on a person, property or a transaction. 

Taxes on a person or property are generally direct taxes, and tax on 

transaction is indirect for it goes with the transaction and falls where 

the transaction terminates. 

The state‟s power to tax is the incident of sovereignty, 

exercised through legislative discretion, which cannot be curtailed on 

ground of being harsh or unreasonable. Nothing but express 
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constitutional limitation upon legislative authority can exclude 

anything from the grasp of taxing power. The judicature cannot 

redress oppressive taxation, being policy decision, unless the taxation 

exceeds legislative power or competence under the Constitution and if 

it offends the fundamental rights guaranteed by the Constitution.  

14. The Constitution of Pakistan recognizes the power of taxation, 

as basic characteristic of sovereignty, under its Article 7, with only 

condition that the state should be „empowered by law‟ to impose any 

tax or cess; 

“7. In this Part, unless the context otherwise requires, “the 
State” means the Federal Government, Maljlis-e-Shoora 
(Parliament), a Provincial Government, a Provincial Assembly, and 
such local or other authorities in Pakistan as are by law empowered 
to impose any tax or cess.” 
 

(emphasis supplied) 
  

 The condition is reiterated in Article 77 as is reflected in its 

caption “Tax to be levied by law only”. Article 142 bestows legislative 

competence upon the Federation and the Provinces. The Federation 

has exclusive power to impose tax, through legislation, with respect to 

the kinds and nature of taxes mentioned in the Federal Legislative List 

[means Federal Legislative List in Fourth Schedule as defined in Article 70(4)] 

(“FLL”) and the taxes not listed therein can only be imposed by the 

Provinces. Following Entries in Part I, Fourth Schedule are 

determining the fields or areas (the kinds and types of taxation), within 

Federation‟s power of taxation.    

“43. Duties of customs, including export duties. 

44. Duties of excise, including duties on salt, but not including 
duties on alcoholic liquors, opium and other narcotics. 

47. Taxes on income other than agricultural income. 

48. Taxes on corporations, 

49. Taxes on the sales and purchases of goods imported, 
exported, produced, manufactured or consumed, except sales tax 
on services. 

50. Taxes on the capital value of the assets, not including 
taxes on immoveable property. 

4The words “on capital gains” omitted ibid.  
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51. Taxes on mineral oil, natural gas and minerals for use in 
generation of nuclear energy. 

52. Taxes and duties on the production capacity of any plant, 
machinery, undertaking, establishment or installation in lieu of the 
taxes and duties specified in entries 44, 47, 48 and 49 or in lieu of 
any one or more of them. 

53. Terminal taxes on goods, or passengers carried by railway, 
sea or air; taxes on their fares and freights.” 

(emphasis supplied) 

      

 Entries 47 and 50 are the subject of the queries to be answered, 

for which phrases Capital Value of Assets‟, „taxes on immovable 

property‟, and „income other than agriculture income‟ need to be 

understood by exploring legislative history of the Entries, spreading in 

different Constitutions of Pakistan, since Government of India Act 

1935; 

“Government of India Act, 1935. 
 

54. Taxes on income other than agricultural income.  

55. Taxes on the capital value of the assets, exclusive of 
agricultural land, of individuals and companies; taxes on the capital 
of companies. 

 
Constitution of 1956 

 
26. Duties of customs (including export duties); duties of excise 
(including duties on salt, but excluding alcoholic liquor, opium and 
other narcotics), corporation taxes and taxes on income other than 
agricultural income; estate and succession duties in respect of 
property other than agricultural land; taxes on the capital value of 
assets exclusive of agricultural land; taxes on sales and 
purchases; terminal taxes on goods or passengers carried by sea or 
air; taxes on their fares and freights; taxes on mineral oil and natural 
gas.” 

 

In both, the Government of India Act 1935 and Constitution of 

1956, exclusion of agriculture land implies itself that immoveable 

property was part of the Capital Assets. As a State policy, agriculture 

income and agriculture land were excluded or left out of the Centre‟s 

legislative competence to tax. Same is the position in the Constitution 

of India till date; 

“The Constitution of India. 
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82. Taxes on income other than agricultural income. 

86. Taxes on the capital value of the assets, exclusive of 
agricultural land, of individuals and companies; taxes on the capital 
of companies.” 

 

The proposition, or existing confusion, stems from the 

Constitution of 1962 whereby „capital gains on immovable property‟ 

was excluded in the Entry 42(e), determining taxation on „Capital 

Value of Assets‟ as a field of legislation, which is reproduced: - 

 

“Constitution of 1962 

42. Duties and taxes, as follows:- 

(c) corporation taxes and taxes on income other than 
agricultural income; 

(e) taxes on the capital value of assets, not including taxes on 
capital gains on immovable property;” 

 

The intention was to save the gain from sale or transfer of 

immoveable property from taxation as a limb of income tax. The 

Exclusion of „capital gain on immoveable property‟ in the Entry 42(e) 

had adverse effects as investments in immoveable property became 

more profitable and secure than in industry and trade, particularly in 

politically turbulent times. On socio-economic side, gap between rich 

and the poor classes widened due to accumulation of wealth.  One of 

the chief purposes of direct taxes is redistribution of wealth; taxing 

those who can afford more and compensate those who earn less or 

not. Philosophy behind direct taxes is the same as is imbedded in 

Zakat, a religious obligation, which ensures redistribution of wealth to 

support the deserving groups of society and on religious side it 

cleanse and purify the soul and wealth of the rich. Materially, it 

restricts accumulation of wealth and eliminates social inequalities.  

Some religious scholars believe and preach that direct taxes paid to 

the State is discharge of the religious obligation. In Indonesia, to 

avoid double burden of Zakat and tax, Zakat paid to the designated 

institutions is deducted from profits and taxable residual income. 
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The Constitution of 1973, as existing today, confers 

fundamental right of acquiring, holding and disposing of property in 

Pakistan under Article 23, however, an exception, inter alia, is under 

Article 24(3)(f), which empowers Federation to enact laws under 

Article 253 to “prescribe the maximum limits as to property or any 

class thereof”. Though primary purpose of taxation is collection of 

revenue, but taxation is also used as a tool to implement State policies, 

like imposition of extra taxes on the assets or wealth beyond 

prescribed maximum limit. Taxation on „Capital Value of Assets‟ as a 

field of legislation is consistently within competence of Federation or 

Centre and if read with Article 253 of existing Constitution of 1973, 

would confer an exhaustive competence to fix a maximum limit of 

possessing or controlling property or to levy tax for achieving this 

purpose. The word Property, synonymous to word Assets, as used in 

the Constitution is defined under Article 260 as, “Property” includes any 

right, title or interest in property, moveable or immoveable, and any means 

and instruments of production;”. It is universally accepted that Assets 

include property of every kind moveable or immoveable, tangible or 

intangible. 

 Since Federal Legislature is competent to fix a maximum limit 

of possessing or controlling property and can levy tax, driving 

competence from Entry 50, to achieve this goal, therefore, it has 

implicit power to control and curb ill-gotten assets as well. 

Accumulation of wealth through unfair means can be checked and 

criminalized through taxing provisions alongwith amendments in 

corresponding provisions of other relevant laws. Obligation to declare 

assets, under the Section 116, should be mandatory for all public 

office holders including in judiciary and armed forces, 

indiscriminately. The declaration from the date of assuming office 

should be compared with declaration on retiring date. If increase does 

not commensurate with the capacity to earn during service, the public 

office holder should be obliged to discharge the burden of proving 

that the increase was from legitimate source and that the source was 
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not achieved through or under the influence of office he kept. The 

consequence should be confiscation and criminal prosecution. 

15. Further inquiry is required to understand the concepts of 

„Capital Gain Tax‟, „Capital Assets‟ and „Property‟ as components of 

capital assets.  

The exclusion, by Entry 42(e) of 1962 Constitution, of taxation 

„on capital gain from immoveable property‟ reflected in Income Tax 

Act 1922 (“ITA 1922”), which was the taxing statute under 

Government India Act 1935. It imposed direct tax on income, 

including tax on capital gain and continued under the successive 

Constitutions of Pakistan until Income Tax Ordinance 1979 (“ITO 

1979”) was promulgated.  „Capital Gain‟ was always a component of 

income tax in subcontinent since ITA 1922. It was taxed under its 

Section 12B, as a head of income [Section 6(vi)], „on profits and 

gains arising from the sale, exchange or transfer of a capital assets‟. 

Definition of „Capital Asset‟ was given in Section 2(4A), which read; 

“(4A) “capital asset” means property of any kind other than 
agriculture land held by an assessee, whether or not connected with 

his business, profession or vocation, but does not include __” 
 

The exclusion from capital assets were stock in trade, 

consumable store, raw material etc. along with personal effects, 

described as moveable property in personal use like jewellery and 

furniture etc. The phrase “other than agriculture land” was omitted in 

1948 and clause (iii) was inserted, “any land from which the income 

derived by the assessee is agriculture income”, which confirmed the 

intention of the framers of Constitutions that agricultural income and 

the land from which agriculture income is derived, was out of 

Federation‟s competence in Pakistan and of the Union in India.  

However, after the change in Entry 42(e) of 1962 Constitution, 

subclause (iv) was inserted in ITA 1922 by the Act XI of 1966; “…, 

but does not include, (iv) for the purpose of capital gains, any 

immoveable property”, which means for other purposes the 

immovable property was part of capital assets. Such exclusion was not 
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part of ITA 1922 adopted by India, for obvious reason that the 

corresponding Entry 86 in First List, Seventh Schedule of Indian 

Constitution was unchanged.  

In ITO 1979, capital gain was again a head of income under 

Section 15(e) and was taxed under Section 27. The term „Capital 

Assets‟ was defined in Section 2(11) as „property of any kind held by 

assessee‟ having similar exclusions including the land, income 

derived from which by the assessee was agriculture income. The 

subsection (2)(a)(ii) of the Section 27, excluded immovable property, 

for the purpose of charging capital gain tax, from the definition of 

capital assets. 

16. Both the taxing statute confirm that capital gain was always a 

head of income tax because the tax is imposed on an amount received 

on sale or transfer, in excess of the cost of acquisition and not the 

property itself. However, such receipt on sale or transfer of an 

immoveable property was excluded from the Entry 50, not otherwise 

as the excluding phrase, used in the Section 27, is itself showing i.e., 

„for the purpose of capital gain tax‟. The same was the interpretation 

of Entry 50 before 18
th

 Amendment, therefore, the legislature under 

1962 Constitution, itself promulgated Wealth Tax Act 1963, which 

taxed Capital Value of all Assets, by redefining it as Net Wealth. 

Supreme Court of Pakistan confirmed this interpretation in Haji 

Muhammad Shafi and others v. Wealth Tax Officer and others (1992 

PTD 726), when competence to levy Wealth Tax under the Entry 50 

was challenged. The Wealth Tax Act 1963 continued in force under 

Article 268 and as tax under Article 279 of 1973 Constitution. Wealth 

Tax Act 1963 was pleaded to be ultra vires of the Constitution of 

1973, besides challenging double taxation, one by Federation and the 

other by Province through West Pakistan Urban Immovable Property 

Tax Act, 1958. Division Bench of learned Sindh High Court 

dismissed the petition on both grounds and so was the fate of appeal 

before the August Supreme Court. Relevant portion of the judgment is 

reproduced. 
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“4. We are in full agreement with the observation made by the 
learned Judges of the High Court. Item 50 of the Fourth Schedule 
provides for tax on capital value of the assets not including 
taxes on capital gain on immovable property. Therefore, tax on 
capital value of assets can be levied which is not disputed at 
all. Wealth Tax is one of those taxes which intends to subject the 
assets to taxation. It is nobody's case that the Wealth Tax Act does 
not charge the assets. The Act has provided a mechanism for 
imposing and calculating the tax on capital assets. The provision for 
calculating such tax is provided by the Act. Section 3 denotes which 
part of the capital value shall be taken into consideration for the 
purposes of charging wealth tax. It is nobody's case that the net 
value of assets is not a part of the capital value. The capital 
value of the assets includes the net value of the assets. The 
definition of the net wealth under section 2(m) clearly provides that 
first the aggregate value of all the assets belonging to the assessee 
has to be taken into consideration. This is the basis for charging the 
tax. Now, in order to calculate the tax the aggregate value of 
liabilities and debts are to be deducted from the aggregate value of 
assets and the excess so calculated has been termed as ` net 
wealth' on which tax is calculated at the speed rate. This process of 
calculating the tax does not exclude the capital value of assets from 
wealth tax charged under section 3.” 

(emphasis supplied) 

Net wealth, in its definition, was aggregate value of all assets 

including immoveable property, however it was pleaded that Entry 50 

allowed taxation of Value of Assets whereas Section 3 of Wealth Tax 

Act 1963 was charging net value of the assets. While answering this 

plea, value of assets as defined in Sanaullah Woollen Mills Limited 

and another v. Monopoly Control Authority (PLD 1987 SC 202) was 

referred, in which it was held, “It is in this sense that the word `assets' 

has been used to denote a `complete whole' of the property.”. The 

challenged was inspired by a judgment from Indian jurisdiction in 

Union of India v. Harbhajan Singh Dhillon [(1972) 83 I.T.R. 582]. 

The Entry 50, before 18
th
 Amendment, was again examined by 

the Hon‟ble Supreme Court of Pakistan in Messrs I.C.C. Textile Ltd. 

v. Federation of Pakistan (2001 PTD 1557). "Corporate Assets Tax" 

inclusive of liabilities, imposed under Section 12 of the Finance Act 

1991 by the Federal Legislature, was assailed. Judgment in Haji 

Muhammad Shafi case, supra, was endorsed and objection of relying 

upon the definition in Sanaullah Woollen Mills case was explained, 
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while holding that Federal legislature is competent to tax corporations 

under Entry 48, relevant excerpt is reproduced:-  

“11. … … In above concluding para most important principle laid 
down is that under Item 50 of the Legislative List Part I 
appended with the Fourth Schedule and the Wealth Tax Act 
both provide levying of tax on the assets notwithstanding the fact 
whether it is net value of the tax or not and only the difference is that 
under section 3 of the Wealth Tax Act a mechanism has been 
provided for calculating and imposing the tax on the assets, 
therefore, for such reasons it cannot be considered that the net 
value of assets is not part of the capital value. 

12. … … It is thus held that legislature had power to promulgate 
section 12 of the Act under Article 142 of the Constitution to levy 
Corporate Assets Tax on the value of the assets held by a company 
on a specified date, therefore, the gross assets of the Company 
as per section 12(12)(d) of the Act are liable to tax inclusive of 
the liabilities of the company as per Entry No.50 of the Federal 
Legislative List Part 1 Fourth Schedule of Constitution and there 
is absolutely no ambiguity of whatsoever nature in imposing the 
Corporate  Assets Tax.” 

(emphasis supplied) 
 

The judgments, ibid, confirm that the ouster of immoveable 

property from the Entry 50, before 18th Amendment, was only for the 

purpose of capital gain tax, otherwise immovable property was an 

essential part of the Assets, giving competence to tax Capital Value of 

Assets.  

Therefore, it is concluded and held that, before 1962 

Constitution, tax on agriculture income and agriculture land was out 

of Federation or Centre‟s competence. After 1962 Constitution till 18
th
 

Amendment, immoveable property was always an essential 

component of Assets, bestowing competence to tax Capital Value of 

Assets to Federation. The exclusion of immoveable property was only 

for the purpose of charging Capital Gain Tax. The Capital Gain Tax 

always was and is a part of income tax, competence of which is under 

Entry 47, and reason for placing it in Entry 50 was to exclude the 

immovable property from the definition of Capital Assets, only for the 

purpose of capital gain.  
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 After change in Entry 50 through 18
th
 Amendment, the effect of 

omitting the phrase, “on capital gains” is that now capital gain is 

taxable on immoveable property, under Section 37(1) of the 

Ordinance of 2001, because capital gain is not a tax on property but a 

limb of income tax, on the receipt or gain by a person on transfer or 

sale of property and not on the property. 

17. Now exclusion of “taxes on immoveable property”, in the Entry 

50, and its extent is to be examined. 

There is a difference between taxes on immoveable property 

and tax on income arising from immoveable property. Burden of 

income tax, including capital gain tax is on person who receives the 

income. Whereas burden of taxes on immoveable property is on the 

property and goes with the property if not taxed before the sale or 

transfer. Like Estate Tax paid by the estate itself, before assets are 

distributed to heirs and inheritance taxes are paid by those who inherit 

property. Gift tax is levied so that the inheritance and estate tax cannot 

be avoided by transferring property prior to death. In Pakistan, estate 

tax was charged under Estate Duty Act 1950, which was repealed in 

1979, without any debate or deliberation. It was within competence of 

Federation under Entry 46 „Estate Duty on property‟ along with Entry 

45 „Duties in respect of succession to property‟. Both the entries, 

imposing tax on immoveable property, are repealed by 18
th

 

Amendment alongwith the amendment in Entry 50, where after the 

phrase “taxes on immoveable property” is excluding “taxes” on 

immovable property and not the immovable property itself from 

capital assets, value of which is to be taxed under Entry 50. Omission 

of Entries 46 & 45 alongwith amendment in Entry 50, collectively 

shows that all taxes, burden of which is on the immoveable property 

are excluded from competence of the Federation.  

Punjab Urban Immovable Property Tax Act 1958 is also a tax 

on immoveable property. Luxury House Tax was imposed through 

Section 8 of the Punjab Finance Act, 2014 on residential houses 
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measuring two Kanals and above. Province‟s competence to tax was 

assailed on touchstone of the Entry 50. Division Bench of this Court 

in Muhammad Khalid Qureshi v. Province of Punjab through 

Secretary, Excise and Taxation Department, Lahore and other (2017 

PTD 805), interpreted the Entry 50 and held that Luxury House Tax is 

tax on property and not on value of property, therefore, within 

competence of the Provincial Legislature. Relevant part of the 

judgment is reproduced:-   

“20. Article 142 gives Provincial Legislature exclusive powers of 
legislation on the subjects which are not included in the Federal 
Legislative List. The language of Entry No.50 of the List gives the 
Parliament power to levy taxes on the capital value of the assets, 
and specifically excludes the Parliament to levy taxes on immovable 
property. It means Provincial Assembly is vested with exclusive 
power to levy taxes on immovable property. A combined study of 
Entry No.50 with clause (c) of Article 142 shows that Federal 
Legislature can tax only capital value of assets. However, a 
Provincial Legislature is made competent to tax remaining all 
aspects of immovable property as discussed supra. The tax in 
question is on residential houses comprising land and 
superstructure thereon as specified in the First Schedule. Language 
of Section 8 read with First Schedule of PFA, 2014 does not suggest 
that capital value of residential houses is being taxed. The argument 
of learned counsel in this regard is self-contradictory when 
compared with their argument that properties of different value are 
being taxed similarly. Later part of Entry No.50 excludes taxation 
from immovable property from the ambit of Federal Legislature. 
The use of phrase in clause (c) of Article 142 i.e. "and Majlis-e-
Shura/Parliament shall not" puts a clog on Federal legislative power 
to tax the matters, not enumerated in Federal Legislative List, 
including immovable property. The clause (c) of Article 142, read 
with latter portion of Entry No. 50 would show an emphasis 
regarding exclusion of Parliament's power to tax immoveable 
property i.e., "not including taxes on immovable property". Since the 
tax in question is not being charged on value of residential 
houses, therefore, we have no doubt in our mind that only 
Provincial Legislature is competent, particularly after the 18th 
Amendment, to tax the residential houses consisting of more 
than specified land and superstructure thereon. It is emphasised 
that subsection (1) of the impugned Section 8 is levying tax on land 
and superstructure thereon and not the value thereof.” 

(emphasis supplied) 
 

The judgment neither held nor observed that value of 

immovable property cannot be taxed by the Federation. 
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18. To understand the nature of impugned tax, levied under 

impugned Section 7E, post 18
th
 Amendment changes in the Ordinance 

of 2001 are examined.  

Capital Gain is again a head of income under Section 11(1)(d) 

of the Ordinance of 2001, which defines „capital asset‟ in Section 

37(5), read with Section 2(11). Immoveable property was completely 

excluded from the definition, unlike 1979 Ordinance where 

immoveable property was excluded for the purpose of capital gain 

tax, or a land used for agriculture income. It is important to note that 

the complete exclusion of immovable property was by the legislature 

and not by Entry 50 of the Constitution of 1973. This exclusion 

remained till Finance Act 2022, whereby Clause (c), “any immoveable 

property; or”, was omitted to give effect of 18
th

 Amendment in the 

Entry 50.  After omitting the Clause (c), immoveable property is 

included in the definition of capital assets and is taxable under Section 

37(1) on capital gain. However, out of abundant caution, it appears, 

subsection (1A) is substituted through Finance Act 2022, which reads, 

“(1A) Notwithstanding anything contained in sub-section (1), gain 
arising on disposal of immovable property situated in Pakistan, 
to a person in a tax year shall be chargeable to tax under the 
head capital gains at the rates specified in Division VIII of Part I of 
the First Schedule.” 

(emphasis supplied) 
 

The subsection (1A) and impugned Section 7E are inserted 

through Finance Act 2022, simultaneously. Agriculture land is now 

part of assets, for the purpose of capital gain tax. Self-owned 

agriculture land where agriculture activity is carried out is, however, 

excluded under Section 7E(2)(c), from chargeability of impugned tax. 

In impugned Section 7E, capital asset is separately defined under 

subsection (4)(a), which “means property of any kind held by a 

person, whether or not connect with a business”. However, by 

subclause (iv) to the subsection (4)(a), all moveable assets are 

excluded from the definition of asset. Interestingly, the levy under 

Section 7E has targeted only immoveable property by excluding all 
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moveable assets from the definition of capital assets. An amount equal 

to fair market value of the immoveable property, situated in Pakistan, 

is treated to have been derived as income by the resident person. The 

levy is excluded on one capital asset, self-owned business premises 

and self-owned agriculture land where agriculture activity is carried 

on. Amongst others, twenty-five millions of fair market value, in 

aggregate, is excluded.  

19. Though Capital Value of Assets, including immovable property 

can be taxed by Federation, however, it needs to be examined whether 

fair market value can be treated as income. If answer is in negative, 

whether taxation under the impugned Section 7E can be saved by 

reading down the phrase, “treated to have derived, as income”. 

 The respondent side relied, mainly upon the judgment in Elahi 

Cotton Mills‟ Case. Federation‟s competence, to impose Presumptive 

Tax under Sections 80C, 80CC and Minimum Tax under Section 80D 

of the repealed ITO 1979, was challenged. In the Section 80C, tax of 

contractors and importers deductible under various clauses of Section 

50 were deemed to be income and tax was charged accordingly. In 

Section 80CC, the amount received by the exporter under Section 

50(5A) & (5AA) were treated as income and tax was charged. August 

Supreme Court, in the elaborated judgment, read Entries 52 and 47 

together to hold that in lieu of tax on income, capacity to earn income 

could be charged to tax, relevant part is reproduced: - 

“34. … … In our view, sections 80-C and 80-CC of the Ordinance 
fall within the category of presumptive tax as under the same the 
persons covered by them pay a pre-determined amount of 
presumptive tax in full and final discharge of their liability in respect 
of the transactions on which the above tax is levied. Whereas 
section 80-D of the Ordinance is founded on the theory of minimum 
tax which has been elaborately dealt with in the treatises, the 
relevant portions of which have been quoted in extenso 
hereinabove. If we were to read Entry 47 in isolation without 
referring to Entry 52, one can urge that Entry 47 does not admit 
the imposition of presumptive tax as the expression "taxes on 
income" employed therein should be understood as to mean 
the working out of the same on the basis of computation as 
provided in the various provisions of the Ordinance. We are 
inclined to hold that presumptive tax is in fact akin to capacity 
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tax i.e., capacity to earn. In this view of the matter, we will have to 
read Entry 47 in conjunction with Entry 52 which provides taxes and 
duties on production capacity of any plant, machinery, undertaking, 
establishment or installation in lieu of the taxes or duties specified in 
Entries 44, 47, 48 and 49 or in lieu of any one or more of them. 
Since under Entry 52, tax on capacity in lieu of taxes mentioned in 
Entry 47 can be imposed, the presumptive tax levied under sections 
80-C and 80-CC of the Ordinance is in consonance with the above 
two entries if read in conjunction. However, we may point out that in 
Entry 52, the key words used are "in lieu of taxes and duties 
specified in entries 44, 47, 48 and 49 or in lieu of any one or more, 
of them". In order to understand the real import of the above portion 
of Entry 52, we will have to refer to the meaning of the words "in lieu 
of". In this regard, reference may be made to Black's Law Dictionary, 
Sixth Edition, Ballentine's Law Dictionary, Third Edition; and the 
Legal Thesaurus by Steven C. De Costa, which read as follows----  

Black's Black's Law Dictionary. nape 787 

"In lieu of": Instead of; in place of; in substitution of. It does not mean 
"in addition to". 

Ballentine's Law Dictionary. page 628 

"in lieu of" In substitution for or in place of Ordinarily implying the 
existence of something to be replaced. 

Legal Thesaurus, nape 266 

"In lieu of": Proposition as a substitute for, as an alternative, by 
proxy, or, in place of, instead of, on behalf of, rather than, 
representing. 

35. A perusal of the above quoted meanings of the above 
expression "in lieu of" indicates that the same connote, instead of, in 
place of, in substitution of, but it does not mean, in addition to. 

If we were to construe Entry 52 of the Legislative List keeping in 
view the above meanings of the expression "in lieu of", it becomes 
evident that the Legislature has the option instead of invoking Entry 
47 for imposing taxes on income, it can impose the same under 
Entry 52 on the basis of capacity to earn in lieu of Entry 47, but it 
cannot adopt both the methods in respect of one particular tax. 
Since under sections 80-C and 80-CC the imposition of presumptive 
tax is in substitution of the normal method of levy and recovery of 
the income-tax, the same is in consonance with Entry 52.” 

(emphasis supplied) 
 

It is important to note that presumptive tax was purely based on 

or akin to Entry 52 and it is observed, in particular, that Entry 47 does 

not admit the imposition of presumptive tax because the expression 

„taxes on income‟ means working out of income based on 

computation under various provisions of the taxing statute. 
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However, with complete reverence and understanding the 

binding command under Article 189 of the judgment by August 

Court, it is observed that the capacity tax changed the nature of the 

taxation from direct to indirect tax, because burden of the tax, being 

on transactions, in practice, is shifted on the end consumer by 

calculating it into cost along with other indirect taxes. The purpose 

and spirit of direct tax under Entry 47 is to lay burned on the person 

whose income is taxed, which is not achieved for absence of 

consequential legislation or regulation to ensure that this tax is not 

calculated into cost of the transaction, i.e., import, supply or service. 

This aspect, however, was never argued or considered in the 

judgment, therefore, it is noted with hope that it might be taken up and 

considered in an appropriate case by Hon‟ble Supreme Court. 

Minimum tax under Section 80D was imposed where no tax 

was payable or paid or it was less than one-half percent of the total 

turnover from all sources of income, the declared turnover was 

deemed to be income and tax was charged. Unlike Presumptive Tax, 

minimum tax was charged after the statutory computation of arriving 

at net income, when no tax was chargeable or was below the threshold 

of one-half percent. The rational was of contributing some tax 

(minimum) towards the cost of Government, without disturbing the 

right of carrying forward the losses, which is negative income. 

Relevant excerpt from the judgment is reproduced: - 

“40. Adverting to the impugned newly-added section 80-D, it may be 
stated that we have already pointed out hereinabove that sections 
80-C and 80-CC cannot be equated with section 80-D as the same 
is founded on different basis. It may again be observed that section 
80-D is based on the theory of minimum tax. It envisages that 
every individual should pay a minimum tax towards the cost of 
the Government. The object of the minimum tax is to ensure that 
the tax-payers, who receive substantial amounts from exempt 
sources, pay at least some tax on their economic incomes of the 
year. This is achieved by reducing or disallowing certain itemised 
deductions. We may again observe that a large number of 
assessees though generally earn profits but on account of various 
tax concessions including tax holidays, depreciation allowance etc., 
under Schedule II and deductions allowed under the various 
provisions of the Ordinance, show loss instead of any net profit, with 
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the result that they do not contribute any income tax towards the 
public exchequer. The levy of minimum tax has been adopted in 
some other countries of the world including U.S.A., Israel, France, 
Columbia and Thailand besides India. In United States, under 
section 56(a) a tax equal to 15% of the amount, by which sum of the 
items of tax preference exceeds the greater of (i) $ 100,000 (b)…… 
(c)…  etc., is levied.  

In India above-quoted section 115-JA has been incorporated in 'the 
Indian Income Tax Act containing a detailed mechanism for 
computing, the total income of a company for the purpose of levy of 
minimum tax. In Thailand, above-quoted section 48 has been 
enacted in the relevant statute to levy minimum tax.” 

(emphasis supplied) 
 

20. The purpose of presuming the tax, deducted, withheld or 

received on the transactions under the Sections 80C & 80CC, was to 

avoid conventional statutory method of calculating net income, by 

construing it as taxpayer‟s capacity to earn income under Entry 52. 

The August Court, noted the aspect of avoiding conventional method 

of calculating income in the following paragraph: - 

“32. We have summarised hereinabove in para. 31 the ratio 
decidendi of the above discussed cases and certain pertinent 
observations made therein. A perusal of above sub-paras. (i) to 
(xxx) of para. 31 indicates that the 'same do not advance the case of 
the appellants. On the contrary, they reinforce the principle of law 
that the Legislature, particularly in economic activities, enjoys a wide 
latitude in the matter of selection of persons, subject-matters, events 
etc., for taxation. the presumption is in favour of the validity of the 
legislation. The burden to prove that the same is invalid is on the 
person who alleges it. 

However, one can urge that the general observations contained in 
subparas. (xxxi) to (xxxiv) of para. 31 lend support to some extent to 
the appellants' case. However, it should not be overlooked that in 
none of the cases from the judgments of which the above 
observations have been lifted the question, as to whether there can 
be presumptive tax or the minimum tax, in view of entries 47 and 52 
of the Legislative List, was in issue. In this view of the matter, it 
would be inappropriate to apply the tests traditionally 
prescribed by the Income Tax Act and/or any other statute.” 

(emphasis supplied) 
 

The paragraph 32, ibid, clarifies that paragraph 31 only 

summarised the ratio decidendi of the discussed cases and did not 

apply the observations, completely, on merits of the case in particular 

sub-paras (xxxi) to (xxxvi). However, lawyers generally rely on 

paragraph 31, indiscriminately, in cases where tax issues are involved, 
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without understanding its spirit explained in paragraph 32. The case in 

had is not an exception, counsel from both sides have relied on 

different parts of paragraph No. 31 of the judgment, where it favours 

them. 

The strict test of construing or presuming anything as income 

was not applied to merits of the case, as noted in the paragraph 32, 

because the levy of tax was declared under Entry 52. Whereas, in this 

case fair market value, being notional and speculative cannot be a tax 

on capacity of an immovable property and is treated as income under 

Entry 47, therefore, sub-paras (xxxi) to (xxxiv) of paragraph 31 shall 

apply, hence are reproduced: - 

“31. … …  

(xxxi) That though the Legislature has the prerogative to decide the 
questions of quantum of tax, the conditions subject to which it is 
levied, the manner in which it is sought to be recovered, but if a 
taxing statute is plainly discriminatory or provides no 
procedural machinery for assessment and levy of the tax or 
that is confiscatory, the Court may strike down the impugned 
statute as unconstitutional. 

(xxxii) That the rule of interpretation that while interpreting an entry 
in a Legislative List it should be given widest possible meaning does 
not mean that Parliament can choose to tax as income as item 
which in no rational sense can be regarded as a citizen's income. 
The item taxed should rationally be capable of being 
considered as the income of a citizen. 

(xxxiii)  That before charging tax, an assessee must be shown to 
have received income or the same has arisen and accrued or 
deemed to be so under the statute. Any amount which cannot be 
treated as above is not an income and; therefore, cannot be subject 
to tax. 

(xxxiv) That there is a marked distinction between a tax on gross 
revenue and a tax on income, which for taxation purposes, means 
gains and profits: There may be considerable gross revenues, but 
no income taxable by an income-tax in the accepted sense.” 

(emphasis supplied) 
 

The principles, ibid, of presuming anything as income, are 

deduced, with approval, from the judgments discussed, therefore, have 

binding force without further probe into the relied upon judgments. If 

fair market value in Section 7E, being notional and not actually 

received, is tested on the touchstone of these principles, the 
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inescapable conclusion is that (i) it lacks any procedural machinery 

and levy of the tax, (ii) it is not capable of rationally considered as 

income of a citizen, (iii) neither it can be deemed as received, being 

hypothetical, nor it can be deemed to have accrued, and (iv) being 

speculative it cannot be deemed as gain or profit. 

21. The Fair Market Value, before introducing it in Section 7E, is 

defined in Section 29(3) of the ITO 1979 for the purpose of 

determining the cost of acquisition to tax Capital Gain under Section 

27, where profit and gain from transfer of a capital asset is deemed as 

income of the year in which transfer took place. Under Section 29(1) 

& (2), the fair market value is related to the date on which it become 

property of the assessee or the date of transfer and presumption here is 

for redetermination of the received profit and gain. Under Section 

12(12) certain transactions of assets, like lease or purchase are 

deemed as income accrued or arise in Pakistan. The Commissioner is 

given power to determine the cost of acquisition, considering the sale 

or lease as per market value. The deeming under Section 12(12) is of a 

consideration of sale, purchase or lease, whereas under Section 7E 

there is no profit or gain or transfer of the asset, in particular of the 

immoveable property. Section 29 of the ITO 1979 is reproduced: - 

“29. Cost of acquisition, and consideration for transfer, how 
determined.- (1) Where the capital asset became the property of 
the assessee- 

(a) under a gift, bequest or will; or 

(b) by succession, inheritance or devolution; or 

(c) on any distribution of assets on the dissolution of a firm or 
other association of persons or the partition of a Hindu 
undivided family; or 

(d) on any distribution of assets on the liquidation of a 
company; or 

(e) under a transfer to a revocable or an irrevocable trust, 

the fair market value of the asset, as on the date on which it 
became the property of the assessee, shall, for the purposes of 
sub-section (1) of section 28, be deemed to be the cost of 
acquisition. 

(2) Where the person who acquires a capital asset from an 
assessee is directly or indirectly connected with him and the Deputy 
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Commissioner has reason to believe that the transfer was effected 
with the object of avoiding or reducing the liability of the assessee, 
the fair market value of the capital asset, as on the date of the 
transfer, shall be deemed to be the consideration received by 
the assessee for its transfer. 

(3) For the purposes of sub-section (1) and (2) and subsection (12) 
of section 12, "fair market value" means- 

(a) the price which the capital asset would ordinarily fetch 
on sale in the open market on the relevant date; and  

(b) where the price referred to in clause (a) is not 
ascertainable, such price as may be determined by the 
Deputy Commissioner after obtaining the approval of the 
Inspecting Additional Commissioner in writing.”  

(emphasis supplied) 

Perusal of Section 29 shows that fair market value is 

determined, by invoking deeming clause, where a property or asset 

changes hand with or without consideration. Even on change of had 

without consideration, a conceivable benefit is received, which is 

translated into fair market value, whereas no conceivable benefit from 

an immoveable property is discernible under Section 7E. 

Income is defined under Section 2(29) of the Ordinance of 

2001, which uses expression “and any amount treated as income” to 

confer power of presuming income, but the word, “amount” has 

significance of receiving something, in other words only an amount or 

receipt can be presumed as income and not a notional fair market 

value. The Subsection (29) of Section 2 is reproduced: - 

“(29) “income” includes any amount chargeable to tax under this 
Ordinance, any amount subject to collection or deduction of 
tax under section 148, 150, 152(1), 153, 154, 156 and 156A, 
233, sub-section (5) of section 234 and any amount treated 
as income under any provision of this Ordinance and any 
loss of income.” 

(emphasis supplied) 

 

22. Since the phrase, “treated to have derived, as income”, used in 

the impugned Section 7E, fails the test of the principles and the 

provisions, ibid, to presume anything as income, therefore, it is held 

that Federal Legislature was not competent, under Entry 47, to treat 

fair market value of an immoveable property as income. However, to 

save the legislation, within competence under Entry 50, the principle 
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of reading down is applied and held that the phrase, ibid, shall not be 

read in subsection (2) as part of Section 7E. Strength for this 

interpretation is drawn from following sub-paras of paragraph 31 from 

Elahi Cotton Mills Case; 

“(xxviii) That denial of reliefs provided by sections 28 to 43-C of the 
Indian Income Tax Act to the particular business or trades covered 
by section 44-AC thereof without showing some basis fair and 
rational and without having nexus to the object sought to be 
achieved by the Legislature, held unfair, arbitrary, disproportionate 
to the prevalent evil and constitutes denial of equal treatment. 
Consequently, the Indian Supreme Court did not press into service 
non obstante clause of section 44-AC by applying theory of 
reading down as a rule of interpretation. 

(xxx) That the theory of reading down is a rule of interpretation 
which is resorted to by the Courts when they find a provision read 
literally seems to offend a fundamental right or falls outside the 
competence of the particular Legislature.” 

(emphasis supplied) 

The theory of reading down was explained in the judgment by 

quoting following paragraph of Indian Supreme Court‟s judgment:- 

"We may mention that the theory of reading down is a rule of 
interpretation resorted to by Courts where a provision, read literally, 
seems to offend a fundamental right or falls outside the competence 
of the particular Legislature. This was resorted to as far back -as 
1941 in In re: Hindu Women's Rights to Property Act, AIR 1941 FC 
72. The expression "property" was capable of taking in agricultural 
lands as well, in which case it would trench upon the field reserved 
for Provincial Legislatures exclusively (List II). The Court referred to 
the presumption that a Legislature must be presumed to be aware of 
its limitations and must also be attributed with an intention not to 
overstep its limits, and did not in fact apply to agricultural lands. In 
All Saints' High School v. Government of A.P., AIR 1980 SC 1042, 
certain provisions of the AP Recognised Private Educational 
Institutions Control Act, 1975, were challenged as violating Article 
30." 

23. The next, consequential question is whether provisions of 

Section 7E, are sustainable, for taxing the Capital Value of Assets and 

in particular the immoveable property. Section 7E, after been read 

down (sic), is reproduced: - 

“7E. Tax on deemed income.-- (1) For tax year 2022 and onwards, 
a tax shall be imposed at the rates specified in Division VIIIC of Part-
I of the First Schedule on the income (capital asset) specified in this 
section.  
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(2)  A resident person shall be treated to have derived, as 
income chargeable to tax under this section, an amount equal to five 
percent of the fair market value of capital assets situated in Pakistan 
held on the last day of tax year excluding the following, namely:–  

(a)  one capital asset owned by the resident person;  

(b) self-owned business premises from where the 
business is carried out by the persons appearing on 
the active taxpayers‟ list at any time during the year;  

(c)  self-owned agriculture land where agriculture activity 
is carried out by person excluding farmhouse and 
land annexed thereto;  

(d)  capital asset allotted to –  

(i) a Shaheed or dependents of a shaheed 
belonging to Pakistan Armed Forces;  

(ii)  a person or dependents of the person who 
dies while in the service of Pakistan armed forces 
or Federal or provincial government;  

(iii)  a war wounded person while in service of 
Pakistan armed forces or Federal or provincial 
government; and  

(iv)  an ex-serviceman and serving personal of 
armed forces or ex-employees or serving 
personnel of Federal and provincial 
governments, being original allottees of the 
capital asset duly certified by the allotment 
authority;  

(e) any property from which income is chargeable to tax 
under the Ordinance and tax leviable is paid thereon; 

(f) capital asset in the first tax year of acquisition where 
tax under section 236K has been paid;  

(g)  where the fair market value of the capital assets in 
aggregate excluding the capital assets mentioned in 
clauses (a), (b), (c), (d), (e) and (f) does not exceed 
Rupees twenty-five million;  

(h) capital assets owned by a provincial government or a 
local government; or  

(i) capital assets owned by a local authority, a 
development authority, builders and developers for 
land development and construction, subject to the 
condition that such persons are registered with 
Directorate General of Designated Non-Financial 
Businesses and Professions.  

(3) The Federal Government may include or exclude any person 
or property for the purpose of this section.  

(4)  In this section–  
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(a)  “capital asset” means property of any kind held by a 
person, whether or not connected with a business, 
but does not include–  

(i) any stock-in-trade, consumable stores or raw 
materials held for the purpose of business;  

(ii)  any shares, stocks or securities;  

(iii) any property with respect to which the person 
is entitled to a depreciation deduction under 
section 22 or amortization deduction under 
section 24; or  

(iv)  any movable asset not mentioned in 
clauses (i), (ii) or (iii);  

(b)  “farmhouse” means a house constructed on a total 
minimum area of 2000 square yards with a minimum 
covered area of 5000 square feet used as a single 
dwelling unit with or without an annex:  

Provided that where there are more than one 
dwelling units in a compound and the average area 
of the compound is more than 2000 square yards for 
a dwelling unit, each one of such dwelling units shall 
be treated as a separate farmhouse.” 

(emphasis supplied) 
 

If the phrase, “treated to have derived, as income” is not read 

in the subsection (2), then to construe it as tax on Capital Value of 

Assets under Entry 50, word “income” in subsection (1) has to be read 

as “capital asset”. As already held tax can be levied on Capital Value 

of Assets including immoveable property, therefore, taxing five 

percent of fair market value of capital asset or immoveable property 

under Section 7E, after reading it down in the manner above, is held 

intra vires of Federation‟s legislative competence under Entry 50. 

 However, suitable amendments, with or without retrospective 

effect, can be made by the legislature, to bring the levy in harmony 

with other provisions of the Ordinance of 2001, like assets declared 

under Section 116 can be tax based on the declared value and with 

power to replace the value with fair market value, after notice under 

Section 122. 

24. The spirit of the judgments in Haji Muhammad Shafi‟s Case 

and I.C.C. Textile‟s Case, supra, is that Capital Assets for the purpose 

of tax under Entry 50 is an inseparable whole of all assets. The Indian 
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Supreme Court while interpreting Entry 86 of Indian Constitution, 

pari materia to the Entry 50, held in D. C. Gouse and Co. etc. v. State 

of Kerala & ANR etc. [1980 SCC (2) 410], “….that entry would not 

authorise a tax imposed on any of the components of assets of the 

assesse”. In another judgment in Sudhir Chandra Nawn v. Wealth-

Tax Officer, Calcutta and others ([1969] 1 S.C.R 108), it is held, “the 

tax is not imposed on the components of the assets of the assesse; it is 

imposed on total assets which the assesse owns”.  

Section 7E, after reading down, brings within its fold the capital 

asset, defined therein, which include moveable property, but 

moveable assets are excluded in clause (4)(a)(iv). Being afraid of 

entering into legislative domain and observing judicial deference, 

suitable amendment is left for the legislature to bring the taxation 

within the mandate of Entry 50. The principle of judicial restraint 

couched in following sub paras of paragraph No.31 are observed for 

avoiding  to give a legislative judgment:- 

“(i) That in view of wide variety of diverse economic criteria,. which 
are to be considered for the formulation of a fiscal policy, Legislature 
enjoys a wide latitude in the matter of selection of persons, 
subject-matter, events, etc. for taxation. But with all this latitude 
certain irreducible desiderata of equality shall govern 
classification for differential treatment in taxation law as well.  

(ii) That Courts while interpreting laws relating to economic activities 
view the same with greater latitude than the laws relating to civil 
rights such as freedom of speech, religion etc., keeping in view the 
complexity of economic problems which do not admit of solution 
through any doctrinaire or straitjacket formula as pointed out by 
Holmes, J. in one of his judgments. 

iii) That Frankfurter J., in Morey v. Doud (1957) U.S. 457 has 
remarked that "in the utilities, tax and economic regulation cases, 
there are good reasons for judicial self-restraint if not judicial 
deference to the legislative judgment";” 

(emphasis supplied) 

25. Now comes the challenge to exclusions of persons from 

chargeability of tax as argued by Mr. Salman Akram Raja, Advocate. 

In this Court‟s opinion the exclusion of persons, in subsection (2)(d) 

(i) to (iv), does not create an intelligible differentia and the 

classification being unreasonable is discriminatory. The touchstone 
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for testing discriminate taxation, unreasonableness is in following 

principles deduced in paragraph 31 of Elahi Cotton Mills‟ judgment:- 

“(iv) That the Legislature is competent to classify persons or 
properties into different categories subject to different rates of tax. 
But if the same class of property similarly situated is subject to an 
incidence of taxation, which results in inequality amongst holders 
of the same kind of property, it is liable to be struck down on 
account of infringement of the fundamental right relating to 
equality.  

(v) That "a State does not have to tax everything in order to tax 
something. It is allowed to pick and choose districts, objects, 
persons, methods and even rates for taxation if it does so 
reasonably". (Willi's Constitutional Law). 

(vi) That the tests of the vice of discrimination in a taxing law are 
less rigorous. If there is equality and uniformity within each group 
founded on intelligible differentia having a rational nexus with the 
object sought to be achieved by the law, the Constitutional 
mandate that a law should not be discriminatory is fulfilled.” 

(emphasis supplied) 

These principles, in detail, are discussed in following paragraph 

of the judgment:- 

“29. … …  

In the fifth case the question in case before this Court was, as to 
whether the pensioners who had retired prior to certain date/dates 
could be treated differently than the other pensioners who had 
retired subsequently to the target date/dates? One of us (Ajmal 
Mian, J.), after referring to the case-law, deduced the following 
principles of law:--- 

"(i)  that equal to protection of law does not envisage that every 
citizen is to be treated alike in all circumstances, but it 
contemplates that persons similarly situated or similarly placed 
are to be treated alike; 

(ii) that reasonable classification is permissible but it must be 
founded on reasonable distinction or reasonable basis; 

(iii) that different laws can validly be enacted for different sexes. 
persons in different age groups. persons having different financial 
standings, and persons accused of heinous crimes; 

(iv) that no standard of universal application to test reasonableness 
of a classification can be laid down as what may be reasonable 
classification in a particular set of circumstances, may be 
unreasonable in the other set of circumstances; 

(v) that a law applying to one person or one class of persons may be 
constitutionally valid if there is sufficient basis or reason for it, but a 
classification which is arbitrary and is not founded on any 
rational basis is no classification as to warrant its exclusion 
from the mischief of Article 25; 
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(vi) that equal protection of law means that all persons equally 
placed be treated alike both in privileges conferred and 
liabilities imposed; 

(vii) that in order to make a classification reasonable, it should 
be based--- 

(a) on an intelligible differentia which distinguishes persons or 
things that are grouped together from those who have been left out; 

(b) that the differentia must have rational nexus to the object 
sought to be achieved by such classification." 

(emphasis supplied) 
 

In a recent judgment in Messrs Lucky Cement Limited through 

General Manager, Peshawar v. Khyber Pakhtunkhwa through 

Secretary Local Government and Rural Development, Peshawar and 

others (2022 SCMR 1994), the Apex Court has reiterated the 

principles.  

The persons excluded in clauses (i) to (iv) of Section 7E (2)(d) 

are now tested on the principles, laid down ante; 

(i) a Shaheed or dependents of a shaheed belonging to 

Pakistan Armed Forces;  
 

Shaheed and dependents of police and other forces are left out 

in this clause, which are similarly placed, hence this clause is 

discriminatory. 

(ii)  a person or dependents of the person who dies while in the 
service of Pakistan armed forces or Federal or provincial 
government;  

 

This class encompasses the whole class of person who dies in 

service, hence is not discriminatory. 

(iii)  a war wounded person while in service of Pakistan armed 
forces or Federal or provincial government; and  

There is remote possibility of person in Federal or Provincial 

service to be wounded in a war, therefore is discriminatory unless it is 

included for them to be wounded during discharge of their duties. 

Likewise, if a labourer is compensated for a  wound or being disabled 

and purchases an asset is also discriminated if the asset is subjected to 

tax.  
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(iv)  an ex-serviceman and serving personal of armed forces or 
ex-employees or serving personnel of Federal and provincial 
governments, being original allottees of the capital asset 
duly certified by the allotment authority;  

 

This clause is highly discriminatory for those who purchase 

property from their savings, but were never allotted any asset 

including immovable property during their service. 

Equality clause in Article 25, envisages, in light of the 

judgments, that similarly placed persons or a class should bear, equal 

burden of a particular taxation; otherwise the persons who are left out 

and taxed shall bear extra burden of the tax, of those who are excluded 

from taxation.  

It is, therefore, held that clauses (i), (iii) and (iv) offend 

fundamental rights guaranteed under Article 25 of the Constitution, 

hence being discriminatory is declared ultra vires. 

26.  While excluding persons, discussed above, the legislature has 

ignored the persons, who have inherited the immoveable property but 

are not capable of paying Capital Value Tax, particularly when the tax 

is on person and not the property. This omission makes the levy 

„expropriatory and confiscatory‟, for those who might have to sell the 

asset to be taxed, for paying the tax. Following extract from the 

judgment in Elahi Cotton Mill‟s Case, supports the pointed out 

confiscatory and expropriatory aspect.   

“44. Adverting to the above first reason, it may be observed that it is 
true that the power to tax cannot be used to embarrass and destroy 
the business/occupations which are sine qua non for the propriety of 
the people and the country. The object of the levy and recovery of 
taxes as pointed out hereinabove is to run the State and to make 
efforts for creation of an egalitarian society. If the rates of taxes are 
so high and disproportionate to the actual earnings or earning 
capacities that they destroy the taxpayers, the very object of their 
levy and recovery is defeated. It has, therefore, been held by the 
superior Courts of the foreign jurisdiction as well as of Pakistani 
jurisdiction including this Court that the taxes should not be 
expropriatory and confiscatory in nature and that the same 
should not be imposed in such a way so as to result in 
acquiring properties of those to whom the incidence of taxation 
fell and if that is so, then such legislation would be violative of 
fundamental rights to carry on business or to hold properties 
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as guaranteed by the Constitution. The learned counsel for the 
appellants have heavily relied upon the judgment of this Court in the 
case of Government of Pakistan v. Muhammad Ashraf (supra), in 
which this Court accepted the above legal proposition that a 
tax, which is confiscatory in its nature, would be violative of the 
fundamental rights relating to carrying on business and 
holding properties, but remanded the case to the High Court to 
examine the question, as to whether the rate of regulatory duty on 
Soyabean Oil imposed was of confiscatory nature.  

(emphasis supplied) 
 

 For avoiding the discriminatory and confiscatory aspect in the 

charging provision, the orthodox way is that it should be levied 

indiscriminately to all subjects falling within the mischief of charging 

provision. However, the exclusion be placed under the exempting 

provisions, which presuppose the taxation, but exempt whom they 

choose, for extending benefit to a class or persons, to alleviate 

hardship and confiscatory aspect and for achieving any policy or 

administrative goal. Such exemption, if granted through subordinate 

legislation is placed before the Parliament for approval. It is salutary 

rule of interpretation that exemption is not a right and in case of two 

interpretations, one favouring the chargeability is to be adopted by 

Courts.     

27. For what has been discussed, it is held that; 

(i) To treat the market value of immovable property as income 

under Entry 47 is beyond the competence of Federal Legislator, 

hence is declared ultra vires. 

(ii) The provisions of Section 7E are read down to save the taxation 

on Capital Value of Assets, which is within competence of 

Federal Legislature under Entry 50. 

(iii) The Entry 50 for taxing Capital Value of Assets requires that 

the assets should be valued as a whole and taxed inseparably. 

Curative legislation is expected to bring the provisions, of 

Section 7E, within the spirit of taxing Capital Value of Assets, 

and to harmonies it with other provisions of the Ordinance of 

2001.  
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(iv) Exclusion of persons under clauses (i), (iii) and (iv) of Section 

7E(2)(d), is discriminatory, offending the Article 25, therefore, 

are declared ultra vires. 

However, the legislature is expected to remove the 

pointed out expropriatory and confiscatory aspects in the 

provisions of Section 7E.  

 The petitions are allowed to the extent and in the manner, noted 

in this judgment.   

 

(Shahid Jamil Khan) 

                                                  Judge  
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